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IN THE SUPREME, COURT

of the
S'TATE OF UTAH

B. R. P'ARKINS.ON, et al.,
PlainJtiffs-A pp ellants,
1

vs.

Case No. 8407

E·D· H. WAT:SO:N, et al.,
Defendamts-Respondents.

'S!TATE·MENT· OF F·ACT S.
1

This is an apv·eal from a judgment and decree holding ·Chapter 61, Laws of Utah, 19·5!5. (the legislative reapportionment Act of 1955) to he unconstitutional and
enjoining the public officials charged with the dutie~s of
administering the same from carrying out its directives.
This action was commenced under the provisions of
Chapter 33, Title 78, Utah Code Annotated, 19·53, by two
of the members of the Salt Lake c·ounty Redistricting
Committee appointed pursuant to the 19 5'5 Reapportionment Act, to determine the validity of the Act and to seek
1
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construction of some of its tenns. T'he other members
of the Salt Lake County Redistricting Committee, the
Secretary of State of the State of Utah, the Attorney
General of Utah, the Salt Lake County Commissioners
and the duly elected and qualified senators from Salt
Lake County whose terms do not expire until December
31, 1958, were all designated as p:roper p1arties and were
served with process and app·eared at the hearing in the
court below.
·Chapter 61 is the first legislative enactment since
1H31 to reap·portion the representation in the State Legislature pursuant to the mandate contained in Article IX,
section 2 of the Utah Constitution that the apportionment
for senators and representatives shall be revised and adjusted at th·e session following each decennial United
States census. During the same 25 year period the population of the state grew from 507,867 in 1930 to 688,862
in 19·50. (Ex. D-1) Since the 1940 census, s·ome twenty
bills (Ex. P-13) were introduced in the Utah Legislature
but failed of enactment. (Ex. P-12) During that same
period the Legislature wa;s controlled by the Democratic
Party in the sessions for 1941, 1943, 1945 and 1949 and
by the Republican Party in 19·53 and 1955. C·ontrol of
the Legislature was split in 1947 and 1951, the Republicans having a majority in the House and the Democrats
in the S·enate.
During the 1951 session the problem of reapportionment was referred to the Legislative Council. (Ex. P-12,
p. 3) That Council under the date of December 12, 1g.52
made a full re·port to the Legislature (Ex. P-14) and its

2
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report took the form of a hill ('S.B. 205) introduced in
the 19'53 Legislature. (Ex. P-1'2 and P-13) This bill
passed the Senate but failed in the House by a vote of
10 ayes to 47 nays. (Ex. P-12) On the last day of the
195·3 session the Legislation passed H.J.R. 5 to amend
the Constitution to adopt the "Federal" pJan of representation based on one senator for each county, with
representation in the Hou:se to be on the basis of population. See Laws of Utah, 1953, p. 367. This extremist
proposal aroused considerable opposition, primarily in
the populous counties of the state, and efforts were made
during the summer of 1954 to effe-ct a compromise before
the measure was voted on in the general election in
November of that year. (See Salt Lake Tribune files
for July and August, 1954) These compromise efforts,
led on a nonpartisan basis by Senators Woolley (R) of
Salt Lake County, Gibson (D') of Carbon c·ounty and
Hopkin (D) of Rich County, culminated in a compromise
measure sponsored by Senat'Or Woolley. (See S~alt Lake
Tribune for July 28, 1954) The compromise efforts eame
to naught, due primarily to opposition by House members
of a joint legislative committee, and when the proposed
constitutional amendment came to a vote, H.J.R. 5 was
overwhelmingly rejected at the 19'54 election by a vote
142,972 to 84,044, although it carried 23 of the 29 counties of the state.
Senators Woolley and Hopkin, the leaders of the
compromise advocates, then introduced at the 19·5·5 Legislature, S.B. 1 (Ex. P-16) which, after numerous amendments in the Hous-e (Ex. P-15) became ·Chapter 61, Laws
3
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of Utah, 195~5, the subject of this action.
The Senate bill, as origionally introduced, provided
for a ratio of one senator for each district and one additional senator for each additional 45,000 population, or
major fraction thereof, and one rep·res·entative for each
13,500 population in the counties, with a minimum of
one rep·resentative for each county as required by the
Constitution, giving a ratio of representation in the Senate of 44% to 56% against the Wasatch Front counties
(Weber, Davis, Salt Lake and Utah) and 5·6% to 44%
in their favor in the House. (Ex. P-17) The provisions
of S.B. 1 were amended three times in the House, (Ex.
P-18) but the Senate rejected the House amendments.
The First Conference Report, rejected b~ the House
established a S.enate ratio of one senator for each 4·5,000
in the district and one representative for each 13,000 in
the county. The S·econd Conference Report adopted the
Kerr amendment of a double ratio in the Senate and
fixed the House ratio at one for each 13,000 pop~ulation
in the county with the constitutional minimum of one
per county. The Second Conference Report passed the
Senate with only one dissenting vote, but survived in
the House by only a narrow margin. (Ex. P-18)
Under the 19·31 Act, the Wasatch Front counties had
a ratio of 52% to 48% in the Senate and only 50% to 50%
in the House, while the actual population ratio, based on
the 1950 census, was 68% to 32%. ('Ex. P-9') Under the
1955 Act, the Senate ratio for the Wasatch Front counties was reduced to a relationship of 44% to 56%, but
the ratio in the House was increased to a relationship
1

1
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of 55% to 45%, giving the urban counties, for the first
time, control of the House. The ratio in the Senate under
the origional constitutional apportionment was 50% to
50% on an urban-rural basis and this was continued in the
19·21 Act. Assuming Davis County to be rural in 19,30,
the urban-rural ratio in the Senate was reduced by the
19·31 Act to 48-52, while the· actual population ratio between 1920 and 1930 rose from 54-46 to 58-42 in favor
of three urban counties. In the House rural control had
persisted since the origional apportionment was adopted
by the Constitutional Convention in 1895. (Ex. P-9')
The 19·55 Act made two fundamental changes in the
approach to apportionment-both primarily applicable
to the Senate. First was the adoption of two ratios for
Senate membership, i.e., one senator for the first 19,000
of population in the district and one additional senator
for each additional 5·5,000 population. This approach has
a precedent in 'Colorado, whose Constitutional provision
in this respect, adopted in 1876, is identical to that of
Utah. A double ratio for s.enatorial membership has been
in use in ·Colorado since 1881. (Ex. P-11) The second
change was to provide for the dividing of districts having
more than one senator into sub-districts "as near equal
in population as may be most practicable;" (Sec. 36-1-4,
as amended by Chapter 61, Laws of Utah, 1955). This
device would tend to avoid a complete s.wing of county
representation in the Senate based on national political
trends and would more nearly equalize the senatorial
representation in the populous counties.
The trial court, after being presented with the

5
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e~vi-

dence concerning the changes in population figures and
other factors to be considered by the Legislature in the
exercise of its discretion in effecting reapportionment,
found Chapter 61 Laws of Utah, 19'55 to be unconstitutional as in contravention of Article IX, section 2, Constitution of Utah, and particularly:
·(a) That the us·e of a double ratio for the
apportionment of the senate is contrary to Article
IX, section 2., of the Constitution of Utah.
(h) That the provisions with respect to the
number, boundaries and senatorial representation
of the senatorial districts is unconstitutional in
that it is arbitrary and capricious and an abuse
of the legislative discretion, contrary to Article
IX, sections 2, 3, and 4 of the ·Constitution of Utah.
(c) That ·section 36-1-2, Utah ·Code Annotated, 1953, as amended by ·Chapter 61, Laws of
Utah, 19~55, is constitutional hut the same is an
integral part of the entire Act and not severable
from the unconstitutional proiVisions of S·ection
36-1-1, pertaining to the senate, and therefore the
same is unconstitutional.
1

(d) That the provisions of S·ection 36-1-4,
Utah C.ode Annotated, 1953, as amended by Chapter 61, Laws of Utah, 1955 is an integral part of
the provisions with respect to Sections 36-1-1 and
36-1-2, and is not severable therefrom and that
the issues as to the validity of the provisions therein as to the ap·pointment of the redistricting committee and their powers and functions thereunder
are moot.
This app~e-al seeks to determine the correctness of
these rulings. It is Appellants' contention that the 19~55
6
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Reapportionment Aet is a reasonable exercise of legislative discretion in light of all the factors governing the
exercise of such ·discretion by the State Legislature of
Utah.

8'TATE MENT' OFI P·OINTiS
P'OIN·T I.
1

THE TRUE ISSUE BE'FORE THE COURT.

p:QINT II.
~CHAPTER

61 IS A REASONA'BLE EXER·CISE OF LEGISLATIVE DISCRETION.

(a) The historical alignment in the Utah Legislature
go~erns the exercise of its discretion.
(b) Area representation was cont·emplated by the Constitution.
(c) The validity of the double ratio.
(d) The districting of the Senate by Chapter 61 is not
arbitrary or capricious.
(e) Chapter 61, as a whole, is reasonable.

POIN,T I'll.
A DEFECTIVE REAPPORTIONMENT ACT WILL N·O·T
BE SET ASIDE BY A COURT IF THE PRECEDING REAPPORTIONMENT ACT WOULD BE UNCONSTITUTIONAL OR INEQUITABLE UNDER PRESENT CONDITIONS.

POIINT IV.
THE TRIAL ,cOURT ERRED IN REFUSING TO ADMIT
EXHIBITS 11, 12, 13 and 18.

ARGUMENT
POINT I.
THE TRUE ISSUE BEFORE THE COURT.

It should be made clear at the outset that the issue

7
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here is not whether ChapteT 61, Laws of Utah, 19 5·5 provides for equality of representation in the St'.tte Legislature. Rather, the issue is whether within the confine·s of
the provisions of the Utah Constitution, the 19·55 L·egislature, by enacting Chap·ter 61, Laws of Utah, 1955, has
reasonably exercised the discretion granted by the Constitution to effect reap=portionment. Article IX of the
Constitution sets four standards which must be followed
by the Legislature. It does not require equality, nor is
equality required by the ·Constitution of the United
States. McD·oug'all v. Green, 33'5 U.S. 281; C-olegrove v.
Green, 328 U.-S. 549. As said by the Sup·reme Court in
the McDouga.U case:
1

"Tn assume that political power is a function
exclusively of numbers is to disregard the p~racti
calitie•s. of Government. Thus the Constitution
protects the interests of the smaller against the
greater by giving in the S·enate entirely unequal
representation to population. It would be strange
inde·Hd, and doctrinaire, for this court applying
such broad constituti•onal concep·ts. as due process
and equal protection of the laws, to deny a State
the power to aS'sure a prop·er diffusion of political
initiative as between its thinly populated counties
and those having concentrated masses, in view of
the fact that the latter have practical opportunities for exerting their political weight at the polls
not available to the former. The c·onstitution a practical instrument of Government - makes
no such demands on the States."
Article IX of the Utah Constitution requires, with
reospect to reapportionment:
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1. That it be on the basis of the decennial United
States census "according to ratios to be fixed by law."
(Sec. 2)
2. The number of senators must never exceed thirty
and the number of representatives must never be less
than twice nor greater than three times the number of
senators. ( s.ec.3)
3. The counties within senatorial districts must be
contiguous, no county may be divided unless the county
is entitled to two or more senators, and no part of a
county may be united with anothe-r county to form a senatorial district. (Sec. 4)
4. Each county must have at least one representative. (Sec. 4)
It is submitted that Chapter 61 meets, literally, each
of these require·ments.
With respect to the Senate, the Act provides for a
ratio of one senator for the first 19,000 inhabitants, or
major fraction thereof and one additional senator for
each additional 55,000 inhabitants, or major fraction
thereof. The House ratio is one representative for each
13,000 inhabitants, or major fraction thereof. These are
ratios fixed by law.
Each senatorial district ha:s at least a major fraetion
of 19,000 inhabitants for the first senator. (Ex. P-4) The
ratios in both houses, as fixed by the 19·5~5 Act, are applied and the number of senators and representatives
are allocated on the basis of the 19·50 United States census.
9
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The Senate has 25 members and the House 64, both
figures within the limits set by section 3, Article IX.
The requirements of section 4 relative to contiguity
and non-division of the counties are satisfied. (See Ex.
P-8) The counties to be divided with resp~ect to the Senate are Salt Lake, Weber and Utah, which have more
than one senator, as required by section i of Article
IX.
In construing Chapter 61 and applying the facts
herein established to the Constitutional requirements, it
should be borne in mind that the princip~le of Constitutional Law that a court will not strike down legislation
unless it is clearly unconstitutional, State v. Packer Corp.
77 Utah 500, 297 P. 1013; Wadsworth v. 801YlAtaquin City,
83 Utah 321, 28 P. 2d 161, applies with equal force to reapportionment acts. Any doubt as to the power of the
Legislature to pass the p~articular act must result in a
finding that the act is within the legislative power.
People ex rel H efferna;n v. c~arlock, 198 Ill. 150, 65 NE
109·; State ex r:el Fletcher v. Ruhe, 24 Nev. 2~51, 52 P.
74; Atty. Gen. v. Commonw-ealth, (Mass., 1940) 27 NE
2·d 265; In R~e Richardson ('New York, 19'54) 121 NE 2d.
2'17.
As said by the Washington court in applying the
Washington Constitutional p-rovision in State ex rel
Warson v. Howell, 9~2 Wash. 5·40, 1'59 P. 777, that the
legislature shall reap:portion and district "according to
the number of inhabitants":
1

"It cannot be disp~uted that the p~resumption
of constitutionality attaches to apportionment acts

10
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in the same manner that it does to any other act
of the Legislature and that any doubt as to the
power of the Legislature to pass the particular
act must result in a finding that the act is within
the legislative powe-r. It is axiomatic also that the
constitution is a limitation of power not a grant
of power, and that, save for constitutional re·strietion'S, the Legislature could apportion the State in
any manner it deemed fit and the courts would
be powerless to inquire in to the validity of the
act. It follows, therefore, that the facts adduced
to show the alleged unconstitutionality of the act
in question must be clear and convincing, and must
establish beyond question that the Legislature in
enacting the law went entirely beyond the limits
marked by the Constitution * * * Before it will
be invalid, its action must partake of an arbitrary
disregard of the requirements of the constitution,
or be so gross and inconsistent as to imply arbitrary action." (1'59 P. 777 at 778)
It being demonstrated that Chapter 61 meets the
literal requirements of the Constitution, it is also submitted that the Legislature acted within the limits of its
discretion in applying the literal language of the Constitution. It is further submitted that "equality of representation as nearly as may be" is not the test; but, as is
stated by the New York court in People ex rel Cart,er v.
Rice, 31 NE 9~21, 135 NY 473, 16 LRA 836 (1892):
"There are some inequalities which any one
individual entrusted with the power might at once
remedy but which might be very hard to alter
when brought under review of 128 assemblymen
and 32 senators. Local pride, commercial jealousies and rivalries, divers interests among the
people, together with a difference of views as to
11
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the true. interests of localities to be affected, all
these things and many others might have weight
among the representatives upon the question of
app~ortionment so that in order to accomplish any
re'Sult at all, compromise and conciliation would
have to be exercise·d."
To the same effect is the Illinois ease, Peopl.e ex rel
Woodyatt v. Thompson, 155 Ill. 4'51, 40 NE 307 (1895)
in which the court said:
"In imposing this duty on so numerous a body
as the ge~eral assembly, the peop~le must be presumed to have contemplated that the two Houses,
compo8e~d of men from all parts of a great state,
representing different and often conflicting intere'Sts and views would have much difficulty in
securing fair results; and that only an approximation within the limits fixed by the Constitution
towards absolute equality in representation or
comp,actness of territory could be secured. The
definite limitations fixed by the 'Constitution show
an intention to circumscribe the legislative discretion, but not to take it away altogether."
It must be admitted that the effect of Chapter 61
is not to give equal representation in the S·enate to every
voter in the state, but it is the app~ellant's position that
Chapter 61 must be looked at as a whole and in light of
all the circumstances. It is submitted that from that
posture, Chapter 61 meets the requirements of the Utah
Constitution and the provisions of Article IV, section 4
of the F:ederal Constitution, providing for the preservation of a rep~ublican form of government. State v. Zimmerman, 2·64 Wis. 644, 60 NW 2d 416 (19·53)
An e~xamination of the Constitutions and laws of the

12
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ten other western states reveals that equality of representation is not the general rule in these states, but that
rural areas and countie·s with small population are given
a proportionally larger rep·resentation than the more
populous areas. Of these states, only ·Oregon and Washington base their representation in both the House and
Senate solely on population. While the Constitution of
Nevada states that population shall be the basis for representation in both houses, their 19'5'1 reapportionment
act provides for one senator from each county. Apparently, the constitutional fathers, in these recognized progressive and democratic states were so far removed
from "Lexington Green" 1 that they applied the principles
of practical politics in framing their state· charters on
apportionment rather than theoretical political science
concepts. Utah, among the last to be admitted to the
Union, profited from and adopted that practical approach.
A brief outline of of the constitutional provisions
of the eleven western states is set forth for the convenience of the court in Appendix ''A" hereto.

·CHAPTER 61 IS A REASONABLE EXERCISE OF LEGISLATIVE DISCRETION.

(a) The historical 1alig.nment in the Utah Legislature
governs the exercise of its discretion.

While the Constitution delegated to the Legislature
the power and duty of reapportionment, (Article IX,
1

See defendant's answer, p. 7.

13
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Sec. 2) the m·embers of the Constitutional Convention,
in sec. 4 of Article IX, fixed the original character of
that body. By article VI, sec. 22 of the Utah C:onstitution, all bills require the assent of a majority of the elected members of each hous·e. Therefore, as a p~ractical
matter, a reapportionment bill must be p~alatable to a
majority of each house and must meet the dive~rse views
as to economic and social policy of the area and population representation in those houses. As originally constituted by Article IX, sec. 4, the Utah S·enate had 18
members, 9 from the· populous counties of Salt Lake,
Weber and Utah (49% of the population) and 9 from
the balance of the state (51% of the population). (Ex.
P-9) On the other hand, the House, wi.th 4·5 members,
gave the populous counties mentioned above, only 18, or
40% of its membership~, and the rest of the state had 27,
or 60% of the membership. Thus, control of the House
was., from the beginning, placed by a 60% to 40% majority in the rural areas which, at the time the Constitution
was enacted, had but 5·r% oi the population. The constitutional fathers knew that any change in legislative
apportionment would have to satisfy the rural majority
in the House or would never become law.
The records of the debates of the c:onstitutional
Convention establish this. Delegate Varian, from Salt
Lake ·C·ounty, offered an amendment (Ex. P-10, p. 11)
to eliminate "tying up for all time" the rural control of
the one House. This amendment was. rejected by the Convention. (Ex. P-10, p. 2'7) In 19'21 when reapportionment
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came up before the Legislature, the three populous counties had climbed to 54% of the population, yet the Act,
as finally passed ('Chap·ter 74, Laws of Utah, 19'21), preserved the 50% to 50% relationship in the Senate and
rural control of the House by a majority of 31 to 24.
(Ex. P-9)
In 1930, the population of the thrHe populous counties had risen to ·58% of the total state population, yet
the 1931 Act, (Chapter 72, Laws of Utah, 19·31) gave
rural control by a vote of 12-11 in the Senate, and 31~2:9
in the House. Therefore, no matter what the census
might indicate, it is clear that a reasonable arrangement satisfactory to the rural members of the Legislature was indicated from the beginning by the original
alignment of the Legislature as established by the 'Constitution.
In this connection, while this court has never had
before it the construction of Article IX of the Utah Cunstitution, the fact that the two earlier reapportionment
Acts ignored the principle of equality of representation
in both houses, establishes a long-continued legislative
construction, which, unless the Constitution itself clearly
directs otherwise, should be given great weight. St.ate
ex rel Morris v. Wrightson, 56 NJL 126, 28 Atl. 56;
Sta.te ex rel Attorney General v. Cwn;nilngham, 8, Wise.
440 51 NW 724; People ex rel W oodyatt v. Thomp·son,
supra.
Nor can this dead hand of rural control, imposed
by the Constitutional fathers in 1896, be lifted by other
15
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means, such as initiative. While the Constitution was
amended in 1900, to provide in Article VI, section 2,
for initiative, the Enabling Legislation, Section 20-11-1,
Utah ,Code Annotated~ 19 53, requires 10% of the votes
cast at the preeeding election for governor from a
majority of the counties to be on the initiative p·etition.
The fact that H.J.R. 5 which would have perpetuated
rural control of the Senate carried 23 of the 2:9 countiHs
of the state in the 19·54 election indicates the practical
difficulty of avoiding the rural veto by this means.
The Legislature itself must do the work in the normal
legislative process. Thi'S court, under the doctrine of
separation of powers, cannot force the Legislature to
act. Ferg·us v. Marks, 321 Ill. 510, 152 N'E 5'57, nor can it
make the reapvortionment itself. Jones v. Freemwn, 193
Okla. 554, 146 P. 2d 564 (1943) .
The fate of reapportionment laws since 19'40 reenforces the point that the original constitutional alignment of repre~sentation requires recognition of other
factors as well as population in effecting reapportionment. In each of the sessions, 19·41, 1943, 1947, 1949, and
1951, bills were introduced fixing ratios which, because
of population changes, would have given control of both
houses to the three populous or urban counties, W eher,
Salt Lake and Utah. In each session these bills lost.
In 19,51 a new concept was attempted. In recognition of
the impossibility of avoiding populous county control of
the House, bills were introduced apportioning Senate
representation in such manner as to pre'Serve in some
fashion or other rural controJ of that body. See H.B. 97
1

1
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and 266 and S.B. 47 for the 19!5·1·s:ession. (Ex. P -12) As
a result of these conflicting bills and the opinions of the
Attorney General, the matter of reapportionment was
referred to the Legislative Council by the 19·51 Legislature. The report of the Legislative Council frankly
recognized the proble·m and suggested a number of
compromises. (Ex. P-14) S.B. 205 at the 1953 session
was the bill modelled after the Legislative Council"s report and S.B. 10 was another compromise measure. Both
of these failed as well because they were not satisfactory
to the rural elements in the Legislature.
Finally, at the 1955 session, the Legislature recognized, as did the Michigan Supreme ·C-ourt in Stews-en
v. Secretary of State, 308 Mich. 48, 13 N.W. 2nd 202
(19·44), that exact equality of representation or even a
close approximation thereof has never been accomplished
nor is it possible under the Constitution and the physical, social and economic conditions of the state.
(b) Area representation \Vas contemplated by the Con-

stitution.
The Legislative Council, in its report in 19·5:2 re-cognized the importance of area representation as a factor to be considered by the Legislature in formulating
a plan of reapportionment. It said:

"Area repre'Sentation is a vitally important
factor to be properly weighted and given due
recognition in any legislative apportionment plan.
In theory, it may seem paradoxical to advance the
idealism of equal rep~resentation and yet give recognition to area. However, to disregard area
would he to disre·gard the geographic factors of
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semi-arid, valley, and mountainous counties. To
do so would disregard such social and ·economic
factors as the difference betwe-en the interests of
fann versus metropolitan communities, grazing
and agriculture versus mining, manufacturing and
other industrial pursuits. To do so would disregard the desires of the people living in the differe~nt communities as to what kind of a legislative district they would prefer to be a part of.
To do so would further disregard, the legal restrictions of The Constitution of Utah, wherein
each county is allowed at least one representative,
regardless of p·opulation." (page 5)
The pro~i:sions of section 4, Article IX requiring
one representative per county as a minimum, regardle,ss
of population, is not the only reference indicating the
Constitutional ·C:onvention was concerned with area representation. With respect to the S·enate, section 4, is replete with provisions designed to protect the Integrity of
the county as a political area. It requires. the counties
joined to form a senatorial district be contiguous. It
prohibits the division of counties in the formation of such
districts.
Furthermore, the structure of the Senate is primarily a recognition of are-a. The state was divided by
the Constitution into twelve districts with one or more
senators per di'Strict. ·The Senate is made a small body
along the lines of the United States S·enate and its membership therein is based on both area and population.
If population were the sole basis, either election of the
senators at large from the entire state or a unicameral
legislature would have been an easier answer.
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In the debates in the Constitutional Convention on
the motion to eliminate the provision that each county
was to have at least one representative, the whole relationship of the urban-rural counties was aired. The outlying counties were afraid of Salt Lake ·County control
(Ex. P -10, p. 24) ; the Salt Lake ·County representatives,
led by delegate Varian, were afraid of rural control.
Delegate Samuel R. Thurman, who later became the Chief
J'ustice of this court, was the spokesman for the antiSalt Lake contingency. The Record of Debates at the
Convention point up the issue in the following exchange:
"MR. T'HURMAN. Mr. President, I represent a county here that is somewhat affected by
this provision in the article. In other words, Utah
County, by this arrangement, as it norw stands in
the article, yields something to the outlying counites, because I believe it is the second county in the
Territory as to population, but I am opposed to
this substitute. I believe the provision on the
article is right as it stands. I believe it ought to
be now and it ought ever to be a principle of our
State government, that every organized county
may have its representative at least in the lorwer
house of the Legislature. There may be occasions
arise which will demonstrate, to the satisfaction
of ervery one, that in this proposition there is
safety. Salt Lake City, for instance, aspires to
be and we all take pride in the fact, and contribu'te our mite to that end, the great city of the intennountain region. It would not requ.ire much of
a bo11!Y1Ad upw,ard for Salt Lake Cit.y, under statehood to have a population of one hwndred amxl'
fifty' thousand people, while the co111nties on the
outside might have comparatively but small increase. In that case Salt Lake City alone wDuld
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control the State of Utah, and I want to say, with
all due resp1ect to Salt L·ake City and its repre~..
sentatives they a.re generally able men, and m·en
tenacious of power and of the rights of S·alt Lake
·City, and able to defend them, to give into Salt
Lake ~city or any other city in the Te:rritory, the
power to control the State, (and they would control it, gentlemen repreS'enting those centers will
not deny that) I say that they oftimeos. would have
a tendency to forget that the:re was any other
part of the State than that particular part of the
State rep·resented by themselves. (emphasis supplied)
"MR. VARIAN. I would like to ask the
gentleman a question. I believe this appor~tion
ment scheme p·rovides for sixty-three re·p·resentatives and senators; of that number, S.alt Lake
County is credited with fifteen. The ques.tion is,
doe1s the gentleman believe any future ap,portionm'ent with the rep:resentation as it would stand,
would permit S:alt Lake C·ounty, whatever might
be its ·demand, to control the State,? The Legislature, composed of forty-eight members to Salt
Lake City's fifteen, will have it in hand to make
this apportionment. ·The question is, how would
such an apportionment be made?
''MR. T'HU·RMAN. I will answer the question of the gentleman, as I p~roceed with my argum-ent. I believe that ·salt Lake today has a population of fifty-two or fifty-three thousand.
"·MR. C·RANE.
1

Fifty-eight.

";MR. T'IIOOMAN.
of the T'erritory?
'''MR. c.:RA·NE.

What i·s the population

207,000.

·"MR. T'IIDRMAN.

207,000. Say that Salt
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Lake has a population today of a little over onefourth. She has representation of nearly onefourth. If she had the rep~resentation today according to her po1}ulation she wouldn't have over
one or two representatives more at most. She
should concede that much to the outlying counties.
She should concede it now and concede it throughout all the history of the Sta:te. She is the great
center. Everything in the Territory of Utah is
tributary to Salt Lake. Everything passes through
Salt Lake to get out. We meet in Salt Lake. While
perhaps no man here ought to commit himself
to a proposition, yet, I belie·ve that S-alt Lake is
the place for the capital and it ought to be the
capital, and when we meet here as representatives
and senators, we find that every representative
and every senator in the Legislature meets the
people of S-alt Lake on every turn, at every corner,
at every block; we are confronted by the people
of Salt Lake, and their influence is used with the
representatives, not only their own representatives of the outlying countieos, and today she is the
best represented section of country that there is in
the State. She always will be, for the very reason
that whenever the Legislature meets there is a
power and an influence in the people wielded day
by day to bring the representatives of the people
over to their way of thinking. You cannot, by any
system that could be devised here, deprive s~alt
Lake of more representation than any other section of the State will have. Now Mr. President,
I believe I represented the people of my seetion
in the Utah Legislature for five consecutive· sessions.
"I presume that is more than any gentleman
on this floor can say. In those s:esssions I had an
expe·rience upon the very que'Stions that we are

21
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

dealing with here now. Oftentimes questions arise
between the city and the outlying counties. Salt
Lake was always represe:nted by men of ability.
I do not think it is within the power of any man
to say that Salt Lake City has ever been unjustly
treated. I believe she has always had her rights,
and exuse me for saying Salt Lake City, my
esteemed friend, the gentleman from Salt Lake
spoke of the people he represented, that he was
here contending for their rights, and I take that he
speaks of the p·eople here. There can be no da;nger
so far as Salt Lake City is concerned. The dGJYt.ger
must b\e those remote sect.ions of the coun,try.
Why, Mr. President, one reprHsentative from Salt
Lake City can find out more about his constitutents in twenty-four hours and can re·present them
better-one rep·resentative alone can find out more
about the wants, the necessities, etc., of the people
of Salt Lake than a dozen men can know and understand about San Juan. If you are governed
by t.he p·rinciple of p·opulation alone the greatest
injustice will be done. Now, Mr. President, let me
pres·ent it to you in this way. It is to the interest
of the centers of pop.ulation to s-e-e that our counties' a,re represented, to see that they are developed, to see that they are not retarded in their upward and onward progress, and I say that it ought
to be the desire of every man in legislation to meet
other men from all p·arts and all sections of the
T·erritory and ascertain the wants and the necessities of the people there, because as far as the
metropolis is concerned, it is now and it ever will
be the great center to which the wealth of the
people will florw." (emphasis supp~lied)
.As already pointed out, the Convention adopted the
Thurman approach and rejected the Varian amendment.
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(Ex. P-10, p. 27) It is submitted that while the actual
subject of debate was the question of whether each county
should have a minimum of one representative, the proceedings (Ex. P-10) indicate that the actual arguments
went far deeper and demonstrate the basic concepts upon which the legislative apportionment was originally
established-a balance of power between populous and
outlying areas.
(c)

The validity of the double ratio.

Defendants have alleged that the use of a double
ratio in Chapter 61 was illegal, arbitrary, capricious and
contrary to the provisions of Article IX, section 2 of the
Uta.h C:onstitution (See paragraph 18 of the answer, R.
p. 15) and the lower court found the double ratio for
apportionment of the senate to be contrary to Article
IX, section 2 of the Constitution (R. 59). It is submitted
that the use of such double ratio is authorized by the
Constitution of Utah and that the manner of its use in
Chapter 61, Laws of Utah, 19!5·5 is not unreasonable.
Article IX, section 2, with respect to ratios prOivides
that the legislature shall revise and adjust the apportionment for the senate and representatives on the basis
of the decennial census, "according to ratios to be fixed
by law."
"Ratio'' is defined in Webster's New International
Dictionary as a ''fixed or proximate relationship as hetwe·en things or another thing in number, quantity or degree." In short "ratios" in the sense used in the Utah
Constitution are measuring sticks. Hence the Legisla23
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ture was authorized to fix by law the length and nature
of the measuring sticks to apply to e~ach senatorial district
and county to determine the number of senators. and
representatives to which each was entitled. Once these
measuring sticks are fixed by law, they are to be app;lied
to the census figures for each county and s:enatorial district and may not be changed until after the next census.
Armstrong v. Mitten, 9'5 'Colo. 4·2·5, 37 P. 2d 757 (1934).
As demonstrated earlier in this brief, Chapter 61
applies the same ratios in the same manner to all senatorial districts. No district has more or less than it is
entitled to unde~r the 1950 census figures by application
of the ratios fixed by Chapter 61. App~arently, then,
the objection is to the use of more than one ratio for the
senate,. Of course, the obvious answer is a reference to
the language of the Constitution. The word there used
in section 2, Article IX is "ratios", the plural form. There
is nothing in the ''pages of history" concerning this word
to change the logical conclusion that the plural noun
means that more than one ratio may be used. In fact,
the pages of history from the other western states having
a constitutional provision like that of Utah, are rep~lete
with the use of multiple ratios.
The Varian amendment to Article IX discussed above
in this brief, (supra, p. 14), contained the following:
"prorvided that in any apportionment, the legislature ·shall apportion representatives and senators upon a basis of an enumeration of the p·eople
according to the ratio to be fixed by law." (Ex.
P-10, p. 11)
As has been pointed out, this containment of the
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Legislature to a single ratio was rejected along with the
rejection of the general philosophy of apportionment of
the two houses strictly on a population basis. (See Ex.
P-10, pp. 11-30)
Colorado has the only eorrsti tutional provision (Colorado Constitution, Article V, sec. 45, Ex. P-11) identical
to Article IX, section 2, of the Utah Charter. The Colorado Constitution was adopted in 1876 and the provision
with respect to reapportionment has been in effect ever
since. From the beginning, 'Colorado has had multiple
ratios for both houses. In 1881 the ratios for the 'Colorado senate were one for the first 5·,000, one senator for
each 9,000 thereafter and one senator for each fraction
under 7,000 ('Chap. 4, 1881 Se·ssion Laws). In 1891 these
ratios were changed (1891 Session Laws, Ex. P-11, p. 3)
to one senator for the first 8,000, one senator for each
20,000 thereafter and one senator for each fraction o;ver
15,000. These two legislative interpre~tations of the Colorado Constitution were, of course, available to the Utah
C·onstitutional Convention in 1895. While the debates of
the Utah convention are silent on this language of section 2 of Article IX, that section was adopted verbatim
as it came from the Committee charged with drafting
the apportionment provisions of the Constitution. Surely, that committee in adopting in toto the language, of the
Colorado Constitution was aware of the contemporaneous
interpretation placed on such language by the Colorado
legislature.
In Armst.rong v. Mitten, supra, the Colorado Supreme Court had before it two reapportionment acts
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passed shortly after the 1930 census, one adopted by the
people as an initiative meas.ure, the other a legislative
act. Both acts used the same multiple ratios for the
senate: one for the first 17,000 and one for each additional 35,000, or fraction ove·r 3·2,000. The Colorado Supreme Court held that the initiative act was constitutional
and rejeeterd the legislative act on the ground it had not
ap·plied th·e established multiple ratios p·rop·erly to the
1930 census figures for the various senatorial districts.
At the very least, it may be said that the Colorado Supreme Court has silently accepted the multiple ratio
interp·retation of the plural noun in its Constitution.
Wyoming has, in part, a constitutional provision
similar to section 2 of Article IX of the Utah ·Constitution, wherein the phrase "ratios to be fixed by law" is
used (Article 3, sec. 48 of the Wyoming Constitution,
adpoted in 1889'). In 1901, the Wyoming Legislature fixed
ratios for its S.enate on the basis of one senatoT per
county and in addition one senator for 6,000 population
and one senator for each fraction over 3500. No question
was raised by the Wyoming S·upreme ·Court as to the use
of such multiple measuring sticks in the only case coming
before that court concerning the constitutional provision
(Sta.te v. Schnitger, 16 Wyo. 479·, 9·5 P. 698 (1908) ).
Montana has a similar p-rovision for its house of
rep~resentatives (Article V, sec. 2, Montana Constitution,
adopted in 1889'). In 19·51 the Montana Legislature established a double ratio of one rep·resentative for the first
7,000 and one rep·resentative for a fraction in excess of
3-500 (Sec. 1, Chapter 19, Laws of Montana., 1951).
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Utah itself has used a form of multiple ratios in both
the 19'21 and 1931 acts. The measuring stick for the senate in 19·21 (Chapter 7·4, Laws of Utah, 19'21) was one
senator for each 25,000 population, or major fraction
thereof, with a minimum of one senator for each district.
In 19·31 (~Chapter 7'2, Laws of Utah, 1931) the same language was used, except the first figure was 27,000.
Therefore, in fact, three different measuring sticks for
the senate were used by the Legislature in each of these
acts. The effect of such multiple tests is shown in the
table introduce·d as Ex. P-4.
It is clear from both the plain me~aning of the English
language and the statutory history of these provisions,
that the mere use of multiple ratios in either houS'e, is not
per se invalid as a violation of Article IX, sec. 2 ocf the
Utah Constitution as found by the lower court (par. 2'(-a)
of the Conclusions of Law, R. 59). The only question is
whether the manner of that use in Chap~ter 61 is unreasonable.
We have already pornted out that the Constitution
by the very nature of the legislature it created, requires
a balance between the populous and sparsely S"ettled counties in apportioning future representation. A quick glance
at Ex. P-9 indicates that the application of a single ratio
to either hous-e would, of necessity, give the Wasatch
Front counties control of both houses. The US'e of multiple ratios was a method adopted by the 19'5·5 Legislature to continue the balance created by thH Constitution.
The example of Colorado indicates that the use of
multiple ratios is a reasonable method of meeting the
27
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constitutionaly created problem of balance within the
type of framework authorized by that document. ·C~ol:o
rado, like Utah, has one county where a large p~ercentage
of the population is concentrated. As in Utah, that
eounty contains the largest city and the seat of government. From statehood, Colorado has used multiple ratios.
(Ex. P-11) F·rom statehood, Denver C'ounty has had ap-proximately the same relationship between its share of
the state pop·ulation and its re·p,resentation in th·e le·gislature as has had Salt Lake ~County (See pp. 7, 8, and 9
of Ex. P-11).
Colorado has sustained the constitutionality of a bill
enacted by the people at an initiative ele-ction which gave
to Denver County 22.8% of the rep:resentation in the
senate and only 23% representation in the house, although that county had 28% of the population. Armstrong v. Mitten, supra. Can it be said that a bill giving
S~alt Lake ·County 33% of the representation in the house
and 24% of the memhe·rship in the senate when it had
40% of the pop~ulation of the state is an unreasonable
use of multiple ratios~ S·urely, the Colorado legislature
and the people of that state, in a practical solution of a
difficult problem, are no less enlightened than was the
19;5·5 legislature. We do not here contend that what is
good for c~olorado is necessarily good for Utah. What
we ·do maintain is that the action of the Utah Legislature,
in the use of rnultip~le ratios was not illegal, arbitrary,
capricious or contrary, to the provision·s of Article IX,
section 2 of the Utah C:onstitution.
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(d) The districting of the Senate by Chapter 61 is not
arbitrary or capricious.

The trial court made no expTess finding of fact upon which it haS'ed its conclusion of law that the provisions
of Chapter 61 with respect to the boundaries for senatorial districts and the representation from such senatorial districts are unconstitutional as being arbitrary
and eapricious and an abuse of legislative discretion (par.
2 (b) of the Conclusions of Law). However, it did state,
as the only fact found other than a recital of procedural
tnatters and the respective contentions of the parties,
the official census figures by counties. It may he assumed from this indication that the trial court adop1ted
the approach of the defendants set forth in Part IV and
Part VI and paragraphs 16, 17 and 18 o,f their answer,
that the Constitution require·s equality of reprers.entation. It is submitted that we have shorwn this position is
not correct, as a matter of law. The rule is rather that
if the Legislature has reasonably exercised its judgment
and discretion in enacting an apportionment law, the
result is invulnerable to attack in the courts. Sm.ith v.
Tlomes (Minn. 1945) 19 N.W. 2d 914; State ex rel At,t:orney General v. Cwnningham, supra.
The Oklahoma and Kentucky cases cited and quoted
in defendants' answer (R. 12) as making equality of
representation the principal test may each be distinguished by a reference to the st~ate constitutional provi,..;ion upon which they are based.
In both Oklahoma and Kentucky the constitutional
requirement wa:s that legislative districts "contain as near
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as may be an equal number of inhabitants" (Oklahoma
Constitution, Article V, section 10~, or that the districts
be "as nearly equal in population as may be" (Kentucky
·Constitution, section 33). It is significant that nowhere
in the Utah Constitution does the word "equal" appear.
It is equally significant that th·e cases. cited and quoted
by the then attorney general of the State of Utah in the
opinions ap~pearing in Exhibit P -14 at pages 43-49, inclusive, (with the exception of Arm.strong v. Mittevn,
supra, which supports the appellants' position) ar'e not
from Montana, Wyoming or Colorado, where the constitutional provisions are similar to Utah's, but such
cases are interp,retations. of constitutions where equality
of rHpresentation is an express mandate.
Therefore, it matters not that in the S~en·ate, S:alt
Lake County has six senators while Iron C!ounty ha:s. one,
making a ratio of 1 to 45,000 for S:alt Lake County, and
one to 9,600 for Iron ·County, if the act as a whole is
reas·onable.
Defendants also obj·ect that Tooele County, by Chapter 61, is join·ed with Juab County to form a s:enatorial
district with one senator. (Paragraph 17 of the answer).
A number of answers might be made to that contention.
1. Tooele has always been joined with anothe~r county, in 189·6 Boxelder, in 1921, Davis, and in 1931, with
Juab.
2. It has heen join,ed with Juab for 25 years and a
long standing relationship between the counties has been
established with respect to their political affairs.
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3. While Tooele has increased in population, such
increase has only been since the war years with the establishment of military installations at Dugway, T'ooele
Ordinance Depot and Wen dover, which by their very
nature are transitory in population and temporary in
character.
4. Tooele and Juab have a community of interest
in mining which might be lost if Juab were joined with
one of the contiguous counties on the south or east which
are predominantly agricultural in nature.
5. Juab has a declining population and must be
joined with anothe-r county or counties to form a senatorial district. Allocating it to Millard 'County or Sanpete County might have upset the delicate alignm·ent of
votes in the House necessary to pass any reapportionment act in 195·5 (See Ex. P-18).
Similar examples might be made of other counties,
to which arguments of a geographic, social, economic or
political nature may also be made to support the reasonableness of the legislative choice. But, as the New York
court in People ex rel Ca,rter v. Rice, supra., said, it might
he easy for any one pe-rson charged with the duty of reapportionment to correct individual inequities; for a
legislature, it is a practical impossibility. Nor is it incumbent on this court to substitute its collective judgment
for that of the legislature. Broplvy v. Suffolk Cownty
Comm., 225 Mass. 124, 113 NE 1040, State ex rel Meighen
v. Weatherill, 125 Minn. 336147 NW 105. It is submitted
that this eourt should look at the entire act, and as a
31
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

whole in determining whether the act is so "vicious in it·s
nature" as to transgress the constitutional power placed
with the Legislature.
As the Wisconsin court in State v. Dammant (Wis.
1932) 243 NW 481 at 485, held,
"In viewing the fairness of the apportionment, the whole scheme of the statute must be
taken into account, and not isolated in·stances
where the· L·egislature has fallen short of a perfect
result ... This court cannot ignore the fact that
the enactment of such a law presents p~ractical difficulties, arising from the necessity that it secure
the. approval of hoth houses. of the Legislature."
(e)

Chapter 61, as a whole, is reasonable.

It is submitted that treated as a whole, the 1955 Act
1s not unreason~able in light of all the factors outlined
above with which the Legislature was confronted. The
Act:
1. Gives the Wasatch Front (urban) counties control of the House. This cont:vol is based on population
and has been over-due since 19'20.
2. ·Gives the outlying counties control of the Senate,
14-11.
3. Provides for dividing the larger counties into
senatorial sub-districts, thus making possible a more
equitable representation of the p·opulous counties in the
Senate, despite the ap·parent loss of membe-rship therein. This change also prevents violent swings of p~arty
control of the whole county delegation bas-ed on national
political trends, thus insuring always some minority rep32
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resentation. Under the present system in Salt Lake
County, it is difficult to ca.mp,aign for the senate as an
individual on a county-wide basis. because of the large
population and the limitation on campaign expenditures.
As a result, senatorial candidates must rise or fall on
the success of the party ticket in the county as a whole.
~Che Legislative Council report says of this feature:
''The idea of multiple senatorial districts
within a populated county is consistent with the
idea of forming senatorial districts throughout the
State. The purpose behind this idea is two-fold :
first, it provides a population measuring device,
and second, it gives due recognition to area distribution. In adopting the State Constitution,
the First Legislature chos·e well in giving area
distribution by districts, as well as recognizing
population ratios. Districting within a county will
likewise recognize county-wide representation as
well as population. It is more democratic to allow representation from small area units than it
is to combine an entire county, or the entire state,
into one legislative unit. If population were the
only criteria in legislative reapportion1nent, individual districts would not he necessary."
4. Delegates to those most likely to do a fair job
(disinterested local voters), the task of redistricting both
the house and the senate representation in each county.
While control of the senate in the outlying counties
in exchange for control of the house by the urban counties, is an apparent compromise between these ruralurban interests, it also may well be· a far-sighted recognition of industrial development that may place a community of interest in certain outlying areas with the
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populous counties. For example, the growing uranium
in.dustry in Grand, S·an Juan, Emery, Garfield and
Wayne counties, oil and gas development in the Uintah
Basin and along the Colorado Plateau, metal mining in
Iron County an·d non-metalic mining and industrial development in other areas, may change the whole economic complexion of the state far more than shifts in
population.
Finally, the tendency toward rapid and erratic shifts
in political philosophy which goes with control of the
L·egislature entirely by population, is temp~ered by the
representation of areas an·d their economic needs in the
Senate. Such a balance should give legislative stability
to Utah to an extent that it will attract further industrial
development of our natural resources.
Who can say which of all these factors formulated
the individual and collective judgment of the members
of the 195'5 L-egislature~ It is submitted that under all
the circumstances, it ·can only be concluded that the result
is an exercise of the honest discretion of that body in the
performance of a highly emotional and difficult task.
This court should not lightly brush aside that result.
Wha.t one may think as an individual of any p·art of that
result is not the criterion. Unless it can be clearly shown
that the 195·5 Act is not an improvement on the application of the 1931 Act to present day population and its
economic and social conditions, it should be allowed to
1

stand.
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POINT III.
A DEFECTIVE REAPPORTIONMENT ACT WILL NOT
BE SET ASIDE BY A COURT IF THE PRECEDING REAPPORTIONMENT ACT WOULD BE UNCONSTITUTIONAL OR INEQUITABLE UNDER PRESENT CONDITIONS.

If this 'Court holds the 19'5'5 reapportionment act
unconstitutional, what will be the result~ Obviously we
would revert to the outmoded and unrealistic 19'31 re-apportionment act for it is clear that this court cannot
itself legislate nor force the Legislature to ·enact an upto-date reapportionment statute. State ex rel Martin vs.
ZimmermOJn, 249 Wise. 101, 23 NW ·2d 610; Jones vs.
Freemwn., supra, Fergus vs. Marks, supra; Annotation at
46 AL R 9'64.
The citizens of Utah would then be in a sorry plight.
The fifteen-year battle for more true representation in
our Legislature would he lost and we would fall back
to an antique statute based on the social, economic,
political and poulation factors of nearly a quarter century ago. The great changes that have taken place in
our state in the last 25 years are readily apparent.
Agriculture has expanded as new areas have been
brought under irrigation and new methods have increased
yeilds. Industry has grown tremendously and heavy
industry has entered the picture with Geneva Steel which
has brought with it hundreds of satellite businesses. An
entirely new industry, uranium mining, has developeda factor undreamed of in 19'31. The population of the
state has increased by more than 180,000 in the 20 years
from 19·30 to 1950. (Ex. D-1) Accurate figures of the
present state population are not available but without
1
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doubt a great increase has occurred since 1950. Social
and p.oJitical factors have altere~d along with population
and as a result of these population and econ·omic changes.
In p·erhaps no other period in our history have greater
changes occurred. Are we to regress then to a dep,ressi'on-horn reap·portionment act~
Ap·plying present day factors, consider the 1931 Act.
Davis County has changed fr.om a small rural county of
some 14,000 citizens to a largely urban area in population and activity. It had a 1950 pop-ulation of nea~ly
31,000 and has increased since that time as a result of the
numerous housing developments constructed since 1950.
It acts as a suburb to both Sialt Lake Cjty and Ogden,
in addition to supporting large military installations
in the county itself. Despite this, the 19·31 Act allows
only one rep~resentative and one s.enator for the _county.
Contrast with Sanpete C-ounty which had a 19·50 population of only 13,891 (a decrease of more than 2,000 since
1930) but notwithstanding is allowed two representatives
and one senator. Utah County would have only five
representatives in spite of a 67% increase from its 1930
population and a no doubt greater percentage increase
in its economic life. S·alt Lake ~C-ounty, whose growth in
population and economic activity is well known, would
have only 19 representatives in the House as opposed to
21 under the 195·5 act.
Under the 1931 Act, Salt Lake, Utah, and Weber
Cnunties would elect their senators from the county at
large; these counties would be denied the minority representation and much more sound meth-od of senatorial
districting provided for in the 195·5 Act. Voters in
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Midvale, for example, would still be force·d to choose
between two sets of candidates, all of whom, likely a::;
not, live in Salt Lake City and its environs, and are
relatively unknown in other parts of the county. The
voter would still be limited in most instances to a choice
of the candidates whose party he prefers rather than
being able to choose "the best man for the job" from
among his neighbors and acquaintances.
But most serious of all, the populous areas of the
state would continue subject to rural domination of
both houses of the Legislature. Majority control by the
populous counties of the House of Representatives, as
authorized by the 19·55 Act, would he lost. Small county
indifference to and lack of knowledge of urban problems
would eontinue. The reasonableness of having one house
urban-controlled acting as a check on the other house
rural-controlled created by the 19:55 Act, would be gone
and in its place complete rural domination of the entire
Legislature would continue.
Considering the gross inequities of continuing under
·the obsolete 1931 reapportionment, 'Ne respectfully suggest that notwithstanding this court's doubts, if any
there be, as to the constitutionality of the 19'55 Reapportionment Act, it should nevertheless sustain that act. Tt
is well established that a reapportionment act, even if
unconstitutional in certain aspects, will not he set aside
when to do so would continue an old act even more defective from a constitutional standpoint. State ex rel Winni.e vs. Stoddard, 25 Nev. 452, 62 P. 237, 51 LRA 2'29;
Fesler vs. Brayton, 145 Ind. 71, 44 NE 37, 32 LRA 578;
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State ex rel Carter vs. Rice, supra, Sta;te vs. Schnitger,
supra.
It is submitted that the alternative of continuing
under the 19·31 Act should he fully considered in determining whether the legislature was reasonable in the
exeTcise of its judgment in reapportionment by the 1955
Act.

p:QJNT IV.
THE TRIAL ·COURT ERRED IN REFUSING TO ADMIT
EXHIBITS 11, 12, 13 and 18.

Exhibit 11 ·offered in evidence is an abstract of the
Constitution of the State of Colorado and the various
legislative enactments by that state concerning apportionment under the Col·orado Constitution, together with
comp,arative charts showing the effect of apportionment
acts on S:alt Lake and Denver counties respectively. Exhibit P-1'2 consist'S of an analysis and abstract of the
reapportionment and redistracting bills introduced in the
Utah Legislature in the 1941-1953 legislative sessions,
inclusive. Exhibit P -1'3 consisted of the original bills
introduced in the Utah Legislature during that period.
Exhibit P-18 consists of an abstract of the House Journal
for the 19;55 Utah Legislative session sh·owing the votes
by counties on the original reapportionment bill and the
various amendments thereto in the House of Representatives.
It is submitted that in the foregoin·g arguments in
this brief we have clearly demonstrated that the information containe:d in these Exhibits is material and necesS'ary for the court in its consideration of the constitu1
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tional issues here raised. The lower court's error 1n
rejecting such exhibits is p atent.
1

We have not discus'sed the findings ·of the court
below as to the portions of Chaper 61 which it found to
be valid, but an integral part of the whole -act. We do
not quarrel with such findings. We believe the entire act
should be considered as an integral whole. We believe
that so considered, the 19'55 Act is .constitutional. We
will concede that counsel for defendants or any individual member ·of this honorable court might do a better
job of reapportionment if the responsibility and power
therefor were S'O placed. But we respectfully submit that
the Utah Legislature, the body which is charged with
that duty, did a job under the constitutionally impos-ed
circumstances hereinabove demonstrated, which this
court should not "second-guess."
1

For the reasons set forth herein, the judgment and
decree of the lower c:ourt should be reversed and the constitutionality of Chapter 61, Laws of Utah, 1955, upheld.
Respectfully submitted,
PETER W. BIL·LTNGS
H. WRIGHT VOLKER
E. R. CALLISTE·R
Attorney General, State of Utah
H. R. WALDO, JR.
Assista;nt Attorney General
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APPENDIX

Arizona - Article 4, Pt. 2, Sec. 1, p·rovides for a
senate of nineteen members and apportions them an1ong
the counties, four of which have two senators each, the
remainder having one each. Each county gets one Repres·en·tative for each ,500 votes cast in the county for the
office of Governor at the last general election, provided,
" ... th·at each county shall be entitled to have one Representative."
California- Article IV, Sees. 5 and 6, Constitution
of \T alifornia, provides for forty senators and forty
senatorial districts, and for eighty asembly members and
eighty assembly districts. Assembly districts are to he
reapportioned after every federal census and '' ... shall
be as nearly equal in population as may be."
As to senatorial districts, the Constitution says,
" ... but in the formation of senatorial districts no county
or city and county shall contain more than one senatorial
district, and the counties of small population shall be
grouped in districts not to exceed three counties in any
one senatorial district; ... "

Colorado - Article V, Sec. 45, Constitution of Colorado, is the same as Article IX, S.ec. 2 of the Utah ConS'titution, and p~rovides that after the census the Legislature " ... shall revise and adjust the apportionment fot
senators and resp.resentatives on the basis of such enumeration, according to ratios to be fixed by law."
Section 2, Chapter 37, Session Laws of Colorado
(1953), apportions the s·enate on the basis of one senator
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for each senatorial district for the first 19,000 population therein, and one additional senator for each additional 50,000 populat~on therein or fraction over 48,000;
and apportions the House on the basis of one representative for each representative district for the first 8,000
of population therein, and one additional representative
for each additional '2·5,000 of population therein, or fraction o:ver 2'2,400.

Idaho - Article 3, S·ecs. 2 and 3, Constitution of
Idaho, provides for one senator from each county, and
representatives "to be apportioned as may be provided
by law; provided, each county shall he entitled to one
rep res en tative."
M onta;na - Article VI, Sec. 2, ·Constitution of Montana, is the same as Article IX, Sec. 2·, of the Utah ·Constitution, except that it apportions the representatives,
only, after the census ". . . on the basis of such enumeration according to ratios to be fixed by law.''
S-ection 41, Chapter 6, Laws of Montana, Twelfth
Regular and Extraordinary Session (19·21), provides
that each county shall constitute a senatorial district and
each senatorial district is entitled to one senator.
~secti·on

1, Chapter 191, Laws ·of Montana, 19·51, apportioned the House upon the ration of one representative from each county for each, 7,000 population in the
county or fractional part there·of in excess of 3,500 population, and provided that e-ach cotmty shall have at
least one representative.
Nevada- Article 1, S:ec. 13, Constitution of Nevada,
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provides that representatives shall be apporti'Oned according to popu}ation.
Ch'apter 270, Statutes of Nevada, (1951), apportioned the Legislature so that each county has one senator and at least one rep·resentative.

New Mexico- Article IV, Sec. 3, provides for one
senator from each county, excep,t counties of the sixth
class (a county with leS's th·an 144 square miles). ·The
House of Representatives consists of fifty-five members,
elected from districts set out in the Constitution, one
county h'aving six representatives, two counties with
three rep,resentatives, and the balance divided among the
remaining counties.
Oregon - Article I'V, Sees. 2 and 6, Constitution of
Oregon, provides that representation shall be based on
population for both the senate and the House of Representatives.

Utah- Article IX, S.ecs. 2, 3, and 4, Constitution of
Utah provides as follows:
"Sec. 2. T·he Legis'lature shall provide by law for an
enumeration of the inhabitants of the State, A.D. 1905,
and every te~nth year thereafter, and at the session next
following such enumeration, and also at the session next
following an enumeration made by the authority of the
Unite~d S~ta:tes, ·shall revise ·and adju·st the apportionment
for senators and rep·resentatives on the basis of such
enumera,tion according to ratios to be fixed by law.
"S·ec. 3. The Senate shall consist of eighteen mem·bers, and the House of Rep,resentatives of forty-five
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members. The Legislature may increase the number of
s.enators and representatives, but the senators shall never
exceed thirty in number, and the number of representatives shall never he less than twice nor greater than three
times the number of senators.
''Sec. 4. When more than one county shall constitute
a senatorial district, such counties shall be contiguous,
and no county shall be divided in the formation of such
districts unless such county contains sufficient population within itself to form two or more districts, nor shall
a part of any county be united with any other county
in fonning any district."
Until otherwise provided by law, representatives
shall be apportioned among the several counties. of the
·State as follows: Provided, that in any future apportionment made by the Legislature, each county shall be
entitled to at least one representative.

Washington - Article II, Sec. 3, ·Constitution of
Washington, provides that repre·sentation shall he based
on population in both the Senate and the House of Representatives, excluding Indians. not taxed, soldiers, sailors,
and officers of the United States army and navy in active
serVIce.
Wyomilng - Article III, Sec. 48, C-onstitution of
Wyoming, is the same as Article IX, Sec. 2, of the Utah
Constitution, and provide'S that after the census the
Legislature shall apportion" . . . on a basis of such
enumeration according to ratios to be fixed by la:w."
Article III, Sec. 3, of said Constitution, provides that
each county shall constitute a senatorial and representa43
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tive district and shall be entitled to at least one senator
and one representative.
Chapter B5, S.ession L:aws of Wyoming (19-33), reapportions the Legislature and pirorvides. that each county
shall have one senator for every 11,000 inhabitants, or
major portion thereof, and each county shall have one
representative for every 4,150 inhabitants, and one additional rep:resentative for every additional 4,150 inhabitants, or a major portion thereof.
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